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2. Kocwel, Pecniybniuka KasaxcmaH
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BOMPOCbI PEANTU3SALN U COOTHOLUEHUA NMPUHUNMNOB KOHCTUTYLIUU U
YronoBHO-MPOLECCYAJIbHOIO 3AKOHOAATEJIbCTBA NPU OCBOBOXAOEHUN
NnUL, OT YroNnoBHON OTBETCTBEHHOCTU N HAKA3AHUSA HA NOCYOEGHOWU
CTAOUN YTONOBHOIO NPOLIECCA

AHHoOTauusa. Bonpoc cooTHOWEHUS HOPpM KOHCTUTYUMM M YrONOBHO-MPOLIECCYanbHOMO 3aKOHOA4ATENbCTBA,
HarnpaBfeHHOro Ha OCBOOOXAEHME UL, OT YroflOBHOW OTBETCTBEHHOCTU W Haka3aHus Ha JocynebHon ctaguu
YrONTIOBHOTO NpoLiecca SABMASETCA akTyalbHbIM.

B KasaxcTaHe B cOOTBETCTBMM C NOAMNYHKTOM 1) nyHKTa 3 cTaTbun 77 KOHCTUTYLIMM NIULLO CHNTAETCA HEBUHOBHbIM,
noka ero BUHOBHOCTb He ByaeT npuaHaHa BCTYNUBLUMM B 3aKOHHYO CUIy MPUrOBOPOM CyAa.

OpHako, yronoBHO-MpoLeccyanbHoe 3akoHogaTenbcTBo (CT.CT. 35, 36 YIK PK) perynupyeT B LLeroM UHCTUTYT
pocynebHoro npekpatleHnst yronosHoro gena (O6cToATenbCcTBa, WCKAYaloWME MPOU3BOACTBO MO AEny U
MO3BOSAOLLME HE OCYLLECTBNATb YTONTOBHOE NPECNeAoBaHMe ), YTO MPOTMBOPEYUT NpeablayLlet KOHCTUTYLIMOHHON
HopMme.

C y4yeTOM MOMOXEHWA [OEeWCTBYIOLLEro 3akoHodaTenbCTBa, a Takke cyaebHO-CNeacTBEHHOM U
NpaBoNPUMEHUTENBHON MPAaKTUKW, aBTOPaMM BbIABUIaOTCSA Psif HAyYHbIX MO3MLUIA O BO3MOXHOCTU UCKITHOYEHNS
WHCTUTYTa NpeKpaLLeHNs YronoBHOro Aerna (YroroBHOro NpecnenoBaHns) No HepeabnnmuTupyLwmMM OCHOBaHWSM
Ha gocyaebHow ctagum npouecca.

KnioyeBble crnoBa: YrofioBHbI MPOLECC; YrofloBHO-MpOLEeCcCyanbHOe 3aKOHOAATENbCTBO; WMHCTUTYT
JocyaebHoro npekpaileHnsi yrofioBHOMO [erna; YroroBHOE NpecriefoBaHue; HepeabunutupyroLme OCHOBaHUS;
npaBocyane; KOHCTUTYLIMOHHas HOpMa; NpaBa Nogo3peBaeMblX; NMPMHLUM HEOTBPATUMOCTY HaKa3aHusl.

K.X. BaeTtoB', K.K. Tycinos?
'KazakcmaH Pecniybriukacbl bac npokypamypachkiHbiH XaHbiHOarbl KyKbiK Kopray op2aHOapbl akademusichl,
Kocuwibl K., KazakcmaH Pecrnybnukacel
2KasakcmaH PecrnybnukacbkiHbIH bac npokypamypacskl, AcmaHa K., KasakcmaH Pecrybnukachbi

KbINMMbICTbIK MPOLECTIH COTKA OEWIHI CATbICbIHOA AOAMIbI KbINIMbICTbIK
XAYANTBINbIK NEH XKASAOAH BOCATY KE3IHAE KOHCTUTYLUWUA MEH
KbIJIMbICTbIK-NMPOLIECTIK 3AHHAMACbIHbIH KAFUOATTAPDBIH XKY3EIE ACbIPY
XOHE OHbIH APAKATbIHACbI MSCEJIENEPI

AHHOTaumA. KbINMMbICTBIK NPOLECTIH, COTKA AeWiHri caTbicbiHOA agamaapabl KblMMbICTbIK XayanTbinblK
neH >xasagaH 6ocaTyra OafbiTTanfaH KOHCTUTyuuss Hopmanapbl MEH KbINIMbICTbIK-MPOLECTIK 3aHHaMacbIHbIH,
apakaTblHachkl Typarnbl Macerne e3ekTi 6onbin Tabbinagpl.

KaszakctaHga KoHCcTUTyuusiHbiH 77-6a0biHbIH, 3-TapMmarbiHbIH, 1) TapMaklwacbiHa COMKeC KiHaCi COTThbIH, 3aHAbI
KyLUiHEe eHreH yKiMiMeH TaHblIfFaHFa AeniH agam KiHaci3 6onbin caHanagbl.

Ananiga, KbInMbICTbIK ic Xypridy 3aHHamacs! (KP KK 35, 36 6anTtapbl) »annbl KbINMMbICTbIK ICTi COTKa AeWiHri
TOKTaTy MHCTUTYTbIH peTTenai (Ic GonbiHWwa ic xypridyai 60onFbI36aniTbIH KeHE KbINMbICTbIK Kyaanayabl Xy3ere
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acblpmayfa MyMKiHAIK 6epeTiH MaH-xannap), Oyn anablHfbl KOHCTUTYLMANBIK HOpMara Kanllbl Keneg,.

KongaHbiCTafbl 3aHHaMaHblH, COHAam-aK COT-Teprey XoHe KyKblK KOrgaHy MpakTUKacbiHbIH epexenepi
eckepe OoTbIpbIn, aBTopiap NPOLECTiH COTKAa AeNiHri caTbiCbiHAA akTarManTbiH Herizaep OOMbIHLIA KbINMbICTbIK
iCTi (KpIMMBICTBIK KyAanaygbl) TOKTaTy MHCTUTYTbIH anbin Tactay MyMKiHAiri Typanel 6ipkatap felnbiMm yCcTaHbIMaap
yCblHagbl.

Tyningi ce3spep: KbIMMbICTbIK MPOLIECC; KbINIMbICTBIK iC XKYPridy 3aHHamachl; KbINIMbICTbIK iCTi cOTKa OeMiH
TOKTaTy WHCTUTYTbI; KbIIMbICTBIK Kyganay; akranManTblH Herisgep; COT Tepeniri; KOHCTUTYUMSMbIK HOpMa;
KYOIKTINEpAiH KyKbIKTapbl; Xa3aHblH OynTapTnayLwbinblK karnaarhbl.

K.Zh. Baetov', K.K. Tusupov?
"The Law Enforcement Academy under the Prosecutor General’s Office of the Republic of Kazakhstan,
Kosshy c., the Republic of Kazakhstan
2General Prosecutor's Office of the Republic of Kazakhstan, Astana c., the Republic of Kazakhstan

SOME SCIENTIFIC APPROACHES TO THE INSTITUTION OF TERMINATION OF
CRIMINAL PROSECUTION ON NON-REHABILITATING GROUNDS AT THE PRE-TRIAL
STAGE AS A PRINCIPLE OF THE CRIMINAL PROCESS

Abstract. The question of the correlation between the norms of the Constitution and criminal procedural
legislation aimed at releasing persons from criminal liability and punishment at the pre-trial stage of the criminal
process is relevant.

In Kazakhstan, in accordance with paragraph 1) paragraph 3 of Article 77 of the Constitution, a person is
considered innocent until his guilt is recognized by a court verdict that has entered into force.

However, the criminal procedure legislation (Articles 35, 36 of the Criminal Procedure Code of the Republic
of Kazakhstan) regulates in general the institution of pre-trial termination of a criminal case (Circumstances
precluding the proceedings and allowing not to carry out criminal prosecution), which contradicts the previous
constitutional norm.

Taking into account the provisions of the current legislation, as well as judicial-investigative and law enforcement
practice, the authors put forward a number of scientific positions on the possibility of excluding the institution of
termination of a criminal case (criminal prosecution) on non-rehabilitating grounds at the pre-trial stage of the
process.

Keywords: criminal process; criminal procedure legislation; institution of pre-trial termination of a criminal
case; criminal prosecution; non-rehabilitating grounds; justice; constitutional norm; rights of suspects; the principle
of inevitability of punishment.
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BeedeHue.  OgHumM 13 abCOMOTHbLIX BCTYNUBLUMM B 3aKOHHYIO CUITy MPUrOBOPOM
AormaToB 0TEYECTBEHHOIO yronoBHoro cyaa. CnepoBatenbHo,  npaBocyave B
npaeBa BbICTyMaeT YTBEpXAEHVWe O TOM, YTO Hallem rocyfapcree OCYLLECTBNSAETCS
€OVHCTBEHHbIM OCHOBaHWeM YrofNioBHOM TONMbKO CydOM, W3[aHWe 3aKoHOoAaTeNbHbIX
OTBETCTBEHHOCTM  SIBMNSIETCS  COBEpLUEHME aKTOB, npeaycmaTpuBatoLLnX nepegavy
YrONiOBHOrO  MpPaBOHapyLlleHUsi, TO  eCTb WCKIOYMTENbHBLIX MOMIHOMOYMIA cyda Apyrum

AesiHUS, cogep)kallero BCce Mpu3HakuM cocTasa
npecTynneHnsa nnbo yronoBHOro NPOCTynKa.
CornacHo KoHcTutyumm Pecnybnuvku
KasaxctaH (manee — PK) nuuo cumtaetcs
HEBUHOBHbIM B COBEpPLUEHUU MPECTYMNeHns,
noka ero BMHOBHOCTb He 6yaeT npusHaHa

opraHawm, 3anpeLjaetcs’.

Mamepuarnbl. BmecTe ¢ TeM, kazaxcTaHckoe
YrOnoBHO-NpoLeccyanbHoe 3aKOHOAAaTENbCTBO
npegycMmaTpmBaeT  UHCTUTYT  gocyaebHoro
npekpaLleHusi YyronoBHOro fena (y20/108H020
npecnedoegaHus) NO  HepeabunUTUpyOLWMM

" KoHctuTyums Pecnybnukn KasaxcraH: npuHsTa Ha pecny6nukaHckom pedeperHgyme 30 aBrycta 1995 ropga [OnekTpoHHbIN pecypc] — Pexxum goctyna: https:/

adilet.zan.kz/rus/docs/K950001000_ (naTta obpatueHus 15.04.2023).
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OCHOBaHUAM. Kpome TOro, YronoBHoO-
npoueccyanbHbli kogekc PK (mnanee — YIK
PK) npeoycmatpuBaetr obctoaTenbcTea, Korga
opraH YrorioBHOro npecregoBaHus 8bIHocum
rnocmaHosrieHue O rpekpaweHuUU y20r108H020
desna (4. 6 cT. 35) 1 YronoBHOro npecnegoBaHns
no peabvnuTupyoLmMM OCHOBaHUAM (CT. 37)2.

B Teopuu gaHHbIN MHCTUTYT 060CHOBbLIBAETCS
npyHUMNaMuM rymMaHuaMa u 3SKOHOMUM Mep
penpeccun B yronosHom npotecce [1].

[Monaraem, 4TO 34eCb MMEKTCS Cepbe3Hble
NPOTUBOPEYMS c KOHCTUTYLNOHHbLIMU
npuvHUMNaMM  OCYLLECTBIEHUS  NpaBOCyAus
TONbKO CYAOM U cyaebHon 3aLLmThl Npas.

B KoHctutyumoHHom 3akoHe PK «O
cynebHon cucteme u cTatyce  cyaew
Pecnybnukn KasaxcTaH» 4eTKo onpenerneHo,
4YTO 3anpeLlaeTca m3gaHue 3akoHoAaTerlbHbIX
aKToB, npegycmMaTpuBaroLLmnx nepegadvy
NCKINIOYUTENbBHBLIX MOSTHOMOYUA cyda Apyrum
opraHam?®.

B HaLMOHanbHOM 3aKoHogaTenbCcTBe
onpegeneHve MOHATUIO «npasocyaue»
oTcyTcTBYeT. B Teopun yronoeHoOro npouecca
Takke HET eOMHOro MHEHUS, Kak B Lernom no
MOHATUIO, TaK M MO OpraHy, KOTOpbIN NpuU3BaH
OCYLLECTBIATb TaKy OEeATENbHOCTb.

OpHako, yuuTbiBasi, kKakoe  Gonblioe
BHMMaHue 3akoHofdaTtenb yaensieT rapaHTusm
Hes3aBMCUMOCTM  cygebGHom  Bnactu,  ee
Ha3Ha4YeHUIO, MOXHO MpPeanosnioKnTb, YTO
NUTOrOBOE peLleHne MO YrorioBHbIM Jenam
AOMKHO OCTaBaTbCs TOMNbKO 3a CYOOM.

OcHosHasi 4yacmb. [lonaraem, 4TO Ha
nepBoHa4yanbHOM 3Tane cregosano  Obl
nepenaTb Cyay WCKINIOYMTENbHbIE MOSTHOMOYMS

no

No  MNpeKpalleHWo  YrofioBHbIX  Aen
HepeabunUTUPYLUM OCHOBaHMAM. [pu aToM,
TaKoe peLLeHne JOIMKHO ObiTb BO BCEX Cry4vasix
(32 UCKIKOYEHMEM aMHUCTUN) HE 0DA3aHHOCTBIO
npu cobniogeHnn onpeaeneHHbIX  YCroBUN,
a npaBoOM cyda, [fOaxe ecnv, Hanpumep,
COCTOSINIOCh NPUMMPEHNE MEXAY CTOPOHAMMU.

B cpegHem (3a nocnegHue 5 ner) exerogHo
Ha gocynebHon cTaguu YronioBHOro npouecca
no HepeabunNUTUPyLWMM OCHOBaHUAM
npekpawiaetcsd okono 44 TbiC. YroroBHbIX
aen. [lNpyumepHO Takoe e KOMMYecTBO [fern
okaHumBaetcs cygamu. NMpu atom, 3a nocnegHue
2 ropa (2021, 2022 rr.) HabniogaeTcs Ux peskoe
cHmxkeHne — 30 491 v 28 432 pen, a cygamu
okoH4eHo 31 390 1 48 683 gen COOTBETCTBEHHO.

Tak, ecnm B 2018 rogy opraHamu
npekpawianock 62 877 gen, To B 2022 rogy — 28
432 vnun meHblle Ha 54,8% (cygamm OKOHYEHO
MeHble Ha 9,5%, 48 683 B 2022 r. npotue 53
317 B 2018 r.) (Tabrimua Ne1).

MemoOdb!. YunTtbiBas HE6OMNbLLOE KONMNYECTBO
TakMx [fen, 9TO He TMOBMeYeT Cepbe3HON
Harpy3kum Ha cygen. [lpy aTtOoM cokpaTtsaTtca
¢akTbl BblHECEHNA HEOOOCHOBAHHbIX pPeLleHNi
O npekpalweHnn no HepeabunuTupyowmm
OCHOBaHWSIM CO CTOPOHblI OPraHOB YroflOBHOMO
npecnegoBaHus.

Heobxoaumo OTMETUTD, 4yTO npaso
0cBOBOXOEHMSA OT YroNOBHOW OTBETCTBEHHOCTM
Ha gocyaebHon cTagum npouecca Takke HeceT
3a cobou KOPPYNUNOHHBIE PUCKM.

O6bcyxdeHue. AHanua Teopum U NPaKTUKK
NnpekpalleHnss  YyronoBHOMO  npecrnegoBaHns
noHepeabunMTMpyLWUM  OCHOBaHWSM  Ha
pocynebHon cTagmu, COOTHOLLEHME CO CTaTben

2018 2019 2020 | 2021 2022 Bcero
KonuyecTBo npaBoHapyLLEHWIA, yroNoBHbIE Aena
0 KOTOpbIX NpekpalleHbl no n.n. 3), 4), 9), 10), 11), | 62 877 | 61986 | 37 727 | 30491 | 28 432 | 221 513
12)4. 1 cT. 35 nct. 36 YK PK

Tabruua Ne1. [Mpakmuka npekpaleHus y2orno8HbIX 0e 1o Hepeabunumupyowum ocHosaHusM”

2 YronosHo-npoLeccyarbHbii kogekc Pecnybnuku KasaxcraH; ot 4 uonsa 2014 r. Ne231-V 3PK [OnekTpoHHbIi pecypc] — Pexxum goctyna: https://adilet.zan.kz/

rus/docs/K1400000231 (gata obpalueHus: 15.04.2023).

3 O cynebHol cucteme u ctatyce cyaen Pecny6nuku KasaxctaH: KOHCTUTYLMOHHBIN 3akoHa Pecnybnukm Kasaxctan ot 25 gek. 2000 r. Ne132 [OnekTpoHHbI
pecypc] — Pexxum goctyna: https://adilet.zan.kz/rus/docs/Z000000132_ (nata obpatyeHusi: 15.04.2023).

4 Cratuctuyeckmne otyetbl / Qamaor.gov..kz [OnekTpoHHbI pecypc] — Pexxum goctyna: https://qamqor.gov.kz/crimestat/statistics (nata obpaLuenns: 15.04.2023).
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77 KoHctutyuumn PK packpbiBaeT HEOOHO3Hau-
Hble noaxoabl K paccmaTpusaemon npobneme.

KoHcTutyumoHHbIi CoBeT PK gaet nosicHeHue
0 ToMm, 4yTO B pasgene 1 «Obwume NonoXeHns»
KoHcTuTtyumm PK  3akpenneHbl  OCHOBbI
KOHCTUTYLMOHHOIO CTPOSi, OCHOBHbIE MPUHLUUMbI
opraHusauum pgesrtenbHoctn Pecnybnvkn un
apyrme ocHoBomnonarawlwme YyCTaHOBIEHMS,
KoTopble obnapatot NPUOPUTETOM no
OTHOLUEHWUIO K UHBIM KOHCTUTYLIMOHHBIM HOPMaM.
OTO OocHoBOMoOMNarawLWUn NPUHLMMN HE TOSbKO
ONS KOHCTUTYLMOHHBIX HOPM, HO W NS BCEW
cucTeMbl AencTByoLero npasa Pecnybnukus.

3aKOHHOCTbL B cuUcTeme NPUHLMNOB
YrONoOBHOIO M YrOrIOBHO-NPOLECcCyaribHOro
npaea pecnybnvku 3aHMMaeT rMaBeHCTBYOLLEee
MeCTO.

Tak, no MHenmwo  C.M. PaxmeTtoBa
NPUHUMNbLI  YrONIOBHOrO MpasBa  OKa3blBatoT
HenocpencTBeHHOE BO34enNcTBue Ha

AanbHenwee pasBuTME U COBEPLLEHCTBOBAHME
YronoBHOro 3akoHogatensctBa PK, oTpaxas
oOLYy0  KOHLEeNnTyarnbHyl0  HanpaBfeHHOCTb
rocyadapCTBEHHOW MpPaBOBOW  MOSMTUKM MO
3akpenneHno obLeYenoBeyYeckmx LIEHHOCTEN,
npusHaHne npuoputeTa npaB wu cBoboa
YyenoBeka u rpaxgaHuHa [2].

A.X. ®eTkynoB yTBepXQaeT, 4YTo 3akpen-
fieHne n nocnegoBaTenibHOE OCYLLECTBIEHNE
NPUHUMNA 3aKOHHOCTM B YrONOBHOM MpaBe

YTO MPECTYMHOCTb M Haka3yeMoCTb [esfiHus, a
TaKXe MHble YroroBHO-NpaBOBbIE NOCNeaCcTBUSA
onpegenstoTca YK PK. lNMpuHuun 3akoHHOCTM
NpoHu3bIBaeT BCE YrorioBHO-NpaBoOBbIe
HopMbl [3].

[T0O MHEeHWI0 nNpakTUKOB He WCKMYaeTcs,
4YTO pelweHna O MpeKpaweHUn YrornoBHbIX

aen  MOryt npuHumMmatbCA O5d COKPbITUA
AonyLeHHbIX owmnbok npn cornacoBaHUn
KIn4eBbIX npoueccyaribHbIX peUJeHVII;I B

OTHOLUEHUN NoJo3peBaeMbIX, B HaCTHOCTU Npwu
HenpaBuUIibHOW OLleHKe [oKas3aTenbCTB W npu
YCTaHOBMNEHUN paHee CKPbITbIX CYLLECTBEHHbIX
HapyweHun Hopm YK PK.

C BBegeHMEM  TPEX3BEHHOMW  MOAEenu
YrorioBHOrO npouecca MpakTU4ecKn Kaxablin
COTPYAHWK HAA30PHOro OpraHa HagerneH npasomM

COrnacoBaHUsA  KIYEBbIX  NpoLeccyanbHbIX
peLeHnn (npu3HaHne Noao3peBaEMbIM,
kBanudukaums, nepekBanudukauns OedaHUN

nogospesaemoro v T.4.).

Ha npaktuke nocne nocrnenoBaTenbHOro
COrMacoBaHUA  yKas3aHHbIX pelleHun  ans
COTPYyAHMKa opraHa yronoBHOro npecnegoBaHns

M NpoKypopa HegonycTUMO MpekpalleHune
YroOMoBHOrO fJena o peabunutupyloLLemy
OCHOBaHWIO,  MOCKOMbKY  9TO  SABMSETCH

oTpuuaTenbHbIM NokasaTernem paboTbl.
Moatomy, B cny4ae  nocreayoLero
BbISIBNIEHNS] OLWUMGOK B MPUHATUN PELLEHUIA,

NMEET OrpoOMHOE 3HayeHue. [aHHbI NpuHUMN BO U30exaHue OTBETCTBEHHOCTU 3@  HUX,
nmeet boraTtoe cogepXxaHue, oH yCtaHaBlnimBaeT, WCCKYCTBEHHO CO30ak0TCA OGCTOHTeJ'IbCTBa,
2018 2019 2020 2021 2022 Bcero
Bcero okoH4YeHO gen no nuuam 53317 (40775 |40679 | 31390 |48 683 | 214 844
OcyxaeHo 31446 |26 971 |29 723 |28 427 |27 061 | 143 628
OnpaegaHo 193 229 112 169 379 1082
Jlnua, B OTHOLLEHWUM KOTOPbIX Aena 15857 [9089 |5632 |3801 4743 139122
. (yronoBHoe npecrefoBaHne) npekpaLLeHbl
3 ;s | M0 Hepeab. ocHoBaHUsIM 15817 |8968 |5603 (3783 |4005 (38176
2| 2 2| no peab. ocHoBaHNSM 40 121 29 18 14 222

Ta6nuya Ne2. CydebHasi npakmuka paccMampeHus y2oroeHbix den®

5 O npenctaBneHuu npeacenatens CapblapkMHCKOrO paiioHHOrOo cyaa . ACTaHbl O NPU3HAHUM HEKOHCTUTYLIMOHHOI cT. 36 3akoHa PK «O HopMaTMBHbLIX NpaBo-
BbIX akTax»: nocrtaHoBneHve KoHctutyumoHHoro CoseTta PK ot 29 okT. 1999 r. Ne20/2/ [OnekTpoHHbIN pecypc] — Pexxum goctyna: https://adilet.zan.kz/rus/docs/

S990000020_ (naTta obpatyeHusi: 02.05.2023).

6 Cratuctuueckue otyetbl / Qamgor.gov.kz [OnekTpoHHbIii pecypc] — Pexxum goctyna: https://qamqor.gov.kz/crimestat/statistics (nata obpatuenusi: 15.04.2023).
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rpaHunyaLume no CBOEeMn KOHCTPYKLMN
C dranbcudmkaymnen [oKasaTernbCTB
no YyrornoBHOMY aeny, nogsogsLme

CTOpPOHbI Mpouecca K NpUMUpeHuo nnbo K
NpekpaLLeHnio YrofioBHOrO Aena no Apyrum
HepeabUNUTUPYHOLLIMM OCHOBaHMSIM.
CBuOETENbCTBOM  3TOMY MOXET  CINYXXUTb
OonbLUOEe KONMMYEeCTBO Aerl, NpeKpalleHHbIX Mo
HepeabUNUTUPYHOLLIMM OCHOBaHUSIM, KOTOpble

B MocrnefywemM OTMEHEHbI
no peadbunnTnpyroLwmm
(Tabnuua Ne2).

Tonbko 3a 2022 rog no 342 yronoBHbIM genam
paHee NpUHATbIE peLleHna O NpekpaweHUn no
HepeabuUNUTUPYHOLMM OCHOBAHUSM OTMEHEHbI
C npekpalleHuem Mo peadbunuTupylowmm
ocHoBaHusM (B 2021 r. — 391, 2020 r. — 542,
2019 r. — 441, 2018 . — 303) (Tabnuua Ne3).

N npeKkpaLleHbl
OCHOBaHWNSIM

2018 2019

2020 2021 2022 Bcero

KonuyectBo npaBoHapyLUeHuiA,
YrONOBHbIE [ena 0 KOTOPbIX
npekpaLleHbl Mo nyHkTam 3),
4),9),10), 11),12)4. 1cT. 351
cT. 36 YINK PK

62 877

61 986

37727 30 491 28 432 221 513

YronoBHble gena paHee
npekpaLleHHble Mo
HepeabunNUTMPYOLLNM
OCHOBaHUAM, KOTOpblE B
nocrenyLwemM OTMEHEHbI U
npekpaLeHHbIX Mo
peabunuTupyroLwmnum
OCHOBaHUNAM

303
unu
0,48%

441
unu

0,71%

542
unu
1,43%

391
unu
1,28%

342
unu
1,2%

2 361
unu
1,06%

Tabnuya Ne3. YzonosHbie Oena, paHee npekpauweHHble o HepeabumumupyoujuMm 0CHO8aHUSIM U 8 rocriedyrowem
OMMEHEHHbIE U MPeKpaleHHbIe Mo peabunumupyrouiUM OCHO8aHUsIM’

[lons OTMEHEHHbIX W B MOCNeaylLleM
npeKkpaLleHHbIX YronoBHbIX Aen konebnercs
ot 0,48% po 1,43% ot obuwero 4Yncna pen,
NMpeKkpaweHHbIX N0  HepeabunUTUPYHOLUM
OCHOBaHUAM.

CnenyeT OTMETUTb, YTO KaXKAbIM HE3AKOHHbBIM
peleHneM O  MNpeKpaweHun  YrosioBHOrO
Aena no HepeadbunUTMpyOLWEMY OCHOBaHUIO
HapyLlalTcs  KOHCTUTYLUMOHHblE npaBa U
cBoOOAabI rpaxkaaH.

Cpeawn gen, npekpawaemMbix Ha gocyaebHom
cTaguu No HepeabunNUTUPYOLLMM OCHOBaHUSIM,
MOryT ObiTb Aena no KOTOPbIM €CTb COMHEHUS
B cygebHOM nepcrnekTuBe, MMEKLME PUCK
BbIHECEHUS OnpaBAaTeNbHOro NPUroBopa.

Ons MWUHUMM3aLNN Takunx ¢hakToB
n nx nocnegyoLero HeonyLweHuns,
ABNSIETCA BaXHbIM cobnogeHne npuHUMna

COCTSA3aTENbHOCTU
npowecca.

B cootBetctBUM co ctatben 23 YIK PK
CTOPOHBbI, y4acTBYOLLME B YrOSIOBHOM Mpouecce,
paBHonpasHbl. [Mogo3peBaemblii, 0OBMHSAEMBIN,
NOACYOUMbIN MOryT cBOBGOOHO OTpuLaTb CBOK
BWUHOBHOCTb U Npu3HaBaTb ceb69 BUHOBHbLIMN,
NPUMUPATLCS C  MNOTEepneBLMM, 3aKnoyaTb
npoueccyanbHOe corfalleHne, cornawleHue o
AOCTWXXEHUN NPUMUPEHUS B MOPSAKE Meanauunn.

Qb heKkTUBHLIM MHCTPYMEHTOM 06ecneyeHnst
AAHHOrO MpuHUMNA, MO HaweMy MHEHUH,
SABNSAETCA UHCTUTYT 3alUNUTbI.

KoHcTutyumoHHbii CoeT PK nogyepkumBaer,
YTO NPaBO Ha nosiydeHue KeBannuunpoBaHHOM
ropnanyeckon nomoLumn npegnonaraet
BO3MOXHOCTb KaXgoro fivua npu coBepLUeHnn
UM ropuanyeckn 3HAYNMbIX OencTeumn

W paBHOMPaBWUs CTOPOH

7 Cratuctnyeckue otyetbl / Qamgor.gov.kz [OnekTpoHHbI pecypc] — Pexum gocTyna: https://gamqor.gov.kz/crimestat/statistics (aata obpatienus: 15.04.2023).
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nosib30BaTbCA MPOdeCcCMoHaribHOM MOMOLLIbIO
BbICOKOKBanNMMuUUMPOBaHHbIX  topuctoB. B
3TOM CBSI3M, rOCYAApCTBO OOSMPKHO MPUHUMAaTh
HeobxoguMble Mepbl HOPMaTUBHO-MPaBOBOrO,
OpraHM3auMoOHHONO W WHOro Xapaktepa C
Lenb  Cco3OaHua  Hagnexawmx  YCrnoBun,
KaKk Ang rapaHTMpOBaHUSA yKa3aHHOrMo npasa
nHOMBMAA, Tak n obecneyveHns 3PPEKTUBHOCTM
OEeATEeNnbHOCTU Nul, NPU3BaHHbIX OKa3blBaTb
KBannuunMpoBaHHY HPUANYECKYH MOMOLLBS.

OpaHako, HanpakTMKe LUMPOKO pacnpoCTpPaHeH
WHCTUTYT OTKa3a OT ycnyr 3awuTHuka (CT. 67
YIK PK, n. 14 HopmaTMBHOro NOCTaHOBMNEHUS
BC PK'Ne26 o1 06.12.2002 r.)°, yem HapyLuatoTcs
npasa NOAO3PEBAEMbIX.

Jnua, npuBrnekaemMble B KayecTBe
noao3peBaeMbiX, OCO3HaBasi CBOE OTHOLUEHME
K MHKPUMUHUPYEMOMY OESHUI0, U BCNeacTene
OTCYTCTBUSA KBanNnuduumMpoBaHHOW lopnanyYeckomn
nomMouM, owmboyHO nonarawTcs Ha Bepcuum
3aMHTEpPEeCOBaHHOIO B UCXoAe Aena CoTpyaHuKa
opraHa YrornoBHOro MpecrnefoBaHus, M Kak
pesynbTat, YronoBHble [dena  HEe3aKOHHO
npekpawartca Nno  HepeabunuMTuMpyoLwmnm
OCHOBaHUSAM.

AHanu3 yronoBHbIX Aen AaeT OCHOBaHUSA
nonaratb, YTO MHCTUTYT OCBOOOXAEHMS nuua
OT YroriOBHOWM OTBETCTBEHHOCTU Ha JocyaebHoM
cTaaun yronoBHOro npotecca He obecneymsaet
3aLMUTY €ro y4acTHUKOB.

B cnyyae HanpaBneHwus gena B cya And
pacCMOTPEHUs MO CyWecTBY HasHayeHue
3aWmMTHMKa aBnsanocb 6ol obasatenbHbIM (M. 9
4. 1 c1. 67 YIK PK — npu paccmoTtpeHuun gena
B CyAe y4acTByeT NPOKypop, NoaaepKUBatoLLnn
rocygapcteeHHoe o6BMHeHue (rocygapcTBEH-
Hbln  O0BBUHWUTENB), YTO NO3BONUSIO  Obl
obecneunTb cobntoaeHne npuHUmMna
COCTA3aTENbHOCTU U paBHOMpPaBUs CTOPOH, U
He OO0MNyCTUTb HEe3aKOHHOEe NpuBreYeHue nuua
K YronnOBHOW OTBETCTBEHHOCTM.

Mpn ocBoboxgeHun nuua OT  YrofloBHOW
OTBETCTBEHHOCTM Ha gocyaebHom craguu
npouecca noAO3peBaeMbli He MpuU3HaeTcs
BMHOBHbIM,  MOCKOSIbKY  crnegoBaTternb  He
HaZeneH oyHKUnen npaBocyans.

Monaraem, 4TO UHCTUTYT COCTA3ATENBHOCTH

7 paBHOMNpaBus CTOPOH MONHOLEHHO
peanuayetcs TONMbKO B Cyde, MNOCKOMbKY
nocrnegHun  3akoHogaTenbHO  OTAeneH  oT

PYHKUUN 0BBUHEHUS.

AHanuaupysi NnpaBoBOKW CTaTyC U NOSIOXEHWE
YYaCTHUKOB  YrofloBHOrO Mpouecca, BaXHO
NoAYEepPKHYTb, YTO cornacHo Yactu 1 ctaten 203
YIMK PK nuuo, ocyuwecTtensowee gocyaebHoe
paccrnefoBaHne, BbIHOCUT MOTMBUPOBaHHOE
NnocTaHoBMEHNe O Keanudukaumm nesHus
nogo3peBaemMoro.

Hapsgy c¢ 9atum, nuuo, coBepLluvBLUee
YrofioBHOE nNpaBOHapyLleHne, ocBoboxaaeTcs
OT YrOflOBHOW OTBETCTBEHHOCTU B  CUNYy
nonoxeHun Hopm YK PK (cT.cT. 65, 67, 68, 71,
78)'°.

Takum obpasom, YyronoBHoe aeno
nmbo  yronoBHOe  npecriegoBaHve  npu
Hannynu AOCTaTOYHbIX AoKa3aTernbCTB,
NOATBEPXOAKoLLNX nogospeHune B
OTHOLIEHUMM fMua B COBEPLUEHUN UM
NPeCcTynneHns, nognexnT npekpawleHnto o
HepeabunUTUPyLWMM  OCHOBaHUAM  TOMbKO
nocne onpegeneHns Keanudukaunmm AesHus
noao3peBaemMoro.

Mexagy Tem, Bce ewe npakTUKyetcs
npekpaileHve gen no HepeabunUTUPyLWMM
OCHOBaHusM 6e3 onpegeneHus Keanugukaumm
AesHus.

Monaraem, 4TO OAHOM W3 MNPUYUH TaKOro
MONOXeHMA Oen MOXeT ABMATbLCA NOoCTaHOBKa
Bonpoca 06 OTBETCTBEHHOCTM COTPYAHUKOB
npy JanbHenweM npeKkpaLleHn YronoBHOIO
Aena no peabunuTUpyroLWmMM OCHOBaHUAM, YTO
HawWJo oTpaxeHue B oTpacneson VHCTpykuum

8 TocnaHune KoHcTutyumoHHoro Coseta Pecnybnuku KasaxctaH «O COCTOSIHUM KOHCTUTYLIMOHHOW 3akoHHOCTWU B Pecny6rnuvke KasaxcraH» (ornalleHo Ha
coBMeCTHOM 3acefaHuu lManat Mapnamenta Pecny6nukv KasaxctaH 21 utoHa 2021 roga): nocnaHune KoHcTutyumoHHoro CoseTa Pecnybnuku KasaxctaH ot
21 nioHa 2021 roga [OnekTpoHHbIN pecypc] — Pexxum goctyna: https://adilet.zan.kz/rus/search/docs/ddt=2021-06-21&fulltext=%D0%BF %D0%BE%D1%81%D
0%BB%D0%B0%D0%BD%D0%B8%D0%B5+%D0%BA%D0%BE%D0%BD%D1%81%D1%82%D0%B8%D1%82%D1%83%D1%86%D0%B8%D0%BE%D0%
BD%D0%BD%D0%BE%D0%B3%D0%BE+%D1%81%D0%BE%D0%B2%D0%B5%D1%82%D0%B0+%D0%BE%D1%82+21+%D0%B8%D1%8E%D0%BD%
D1%8F+2021+%D0%B3%D0%BE %D0%B4%D0%BO0 (narta obpatierus: 04.05.2023).

¢ O npakTuKe MPUMEHEHUs1 YronoBHO-MPOLECCyanbHOro 3akoHOAaTeNbCTBa, PEryNMpPYIOLLEro NpaBo Ha 3alMTy: HOPMAaTMBHOE MoCTaHoBMeHWe BepxoBHoro
Cyna Pecnybnukun KazaxctaH ot 6 gek. 2002 r. Ne26 [OnekTpoHHbI pecypc] — Pexum goctyna: https://adilet.zan.kz/rus/docs/P02000026S_#z0 (nata obpalueHus:

04.05.2023).

© YronoBHbIN kofekc Pecnybnuku KasaxctaH: ot 3 wiona 2014 r. Ne226-V 3PK [3nekTpoHHbI pecypc] — Pexwum poctyna: https://adilet.zan.kz/rus/docs/

K1400000226 (nata obpatyeHus: 15.04.2023).
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[eHepanbHOM MpPOKypaTypbl MO OpraHu3auumu
Haas3opa 3a cobniogeHneM KOHCTUTYLIMOHHbIX
npaB u cBobOa4 4ernoBeka W rpaxpgaHuHa B
yrornosHoOM npouecce™.

Mpwn 3TOM, n3yyeHnem YrorioBHO-
npoLeccyarnbHOro 3aKoHoaaTenbCcTBa
pecny6nuk 6eiBiero CCCP (Poccus, Benapych,
OcTonug, JlatBus, Nlutea, py3us, Y3beknctaH,
KblprbiactaH, TypkMeHUCTaH u TagXUKUCTaH)
YCTAHOBMEHO, YTO B OOMbLIWHCTBE OHMU
AyonupyloT  3akoHogatenbctBo  COBETCKOrO
Coto3a 1 NnpMMeHeHne MHCTUTYTa NpeKpaLleHns
Aen no HepeabunuTUpyloLWmMM OCHOBaHUSM
Ha gocygoebHon cTtaguu yrofloBHOrO npoecca
MOTUBMPYIOT r'ymMaHu3aLmen yrornoBHOMo npasa
n npouecca'?.

Bmecte ¢ Tem, YkpanHa oTowna oT
aToM mMogenu 1 npubnuamnacb K aHrno-
CaKCOHCKOWM CMUCTEMe MnpaBsa, T.e. obecneveHunto
KOHCTUTYLMOHHbIX NPaB y4aCTHUKOB YrOrIOBHOIO
npouecca Ha nNpes3ymnumid HEBUHOBHOCTU W
OCYXOEHWe He UHaye Kak Mo pelueHuo cyaa
[4]. B cootBeTcTBUM cO cTaTben 44 YK YkpauHbl
0CcBODBOXEHNE OT YrofloBHOM OTBETCTBEHHOCTU

OCYLLECTBNSAETCA  UCKMIOYMTESNIbHO  CYOOM.
CornmacHo cratbu 286 YIK  YkpawHbl
ocBObOXOEHNE OT YyrofloBHON OTBETCTBEHHOCTM
3a COoBepLUEHME MPECTYNEHNS OCYLLIECTBAETCA
CyadoM.

YctaHOBMB  Ha  cTaguu  gocygebHoro
paccrnenoBaHNs OCHOBaHUSA st OCBOOOXAEHMS
OT YrOrOBHOW OTBETCTBEHHOCTM M MNOMy4MB
cornacue nogo3peBaemoro Ha Takoe
ocBoboxaeHue, NpOKypop cocTtaBnsiet
xogatancteo o6 ocBOBOXAEHWMM OT YrofIOBHOM
OTBETCTBEHHOCTU n 6es npoBeaeHns
npeaBapuTenbHOro paccrneaoBaHnsi B MOSMHOM
obbeme HanpasnseT ero B cya'.

Takon nogxopn TpebyeT nepepacnpeneneHns
WTAaTHOM 4YUCNEeHHOCTU cyden. [lpyn  aTom,
cornacHo ony6nmMKoBaHHbIM Ha BE4OMCTBEHHOM
cante BepxosHoro Cyga gaHHbiM B 2018 rogy
OblN MWK MOCTYNUBLUMX Aen U mMatepuanos B
cyq (4,5 MnH), Npy 3TOM LUTATHAsA YNCIIEHHOCTb
cyden He yBenuyuBanacb nNpoOnopLMOHanbHO
nx obbemy, KONMUYECTBO  KOTOpOM  3a
2021 rog coctaBnder 2 684 eguHuubI™
(Onarpamma Ne1).
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Huaepamma Ne1. lNocmynuswue dena u Mmamepuarsb! u wmam cydel ¢ 2001 no 2021 200b!

" WHcTpykumsa no opraHv3aumu Hagasopa 3a cobrniofeHneM KOHCTUTYLIMOHHBIX NpaB 1 cBobop YernoBeka W rpaxaaHuHa B YronoBHOM Mpolecce: npukas le-
HepanbHoro [Mpokypopa Pecnybnuku Kasaxctan oT 9 aHB. 2023 r. Ne15 [OnekTpoHHbI pecypc] — Pexum poctyna: https://online.zakon.kz/document/?doc_

id=32819787#sub_id=0 (narta obpaiieHus: 04.05.2023).

2. Kriminaalmenetluse seadustik. Vastu voetu: 12.02.2003RT | 2003, 27, 166 (jdustumine 01.07.2004) [Electronic resource] — Access mode: https://www.

riigiteataja.ee/akt/106012016019 (Access data: 02.05.2023).

3 KpuminanbHo-npoLecynbHuii kogeke Ykpainu [Electronic resource] —Access mode: https://dasu.gov.ua/ua/plugins/userPages/2104 (Access data: 02.05.2023).

4 O pabote cynoB 3a 2018-2022 roabl [OnekTpoHHbI pecypc] / BepxoHbiii Cyn Pecny6nuku KasaxcTaH / JesitensHoCTb / AHanuTyka — pasMelleHo: 27.06.2022.
— C. 34. — Pexxum poctyna: https://sud.gov.kz/rus/content/o-rabote-sudov-za-2018-2022-gody (aata obpaluenns: 04.05.2023).
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B 2020 v 2021 rogbl B cyabl noctynuno 1,3
n 1,2 MnH gen n matepuanoB COOTBETCTBEHHO,
N NPeanoCbINOK K UX YBENMYEHUIO HA CEroaHs
He nmeetcs. [pn 3ToM HEO6XOAMMO YyUnTbIBaATD,
4yTO co BTOpOro nonyroana 2021 roga BBefeH B
pencteme AITNK PK. B aton cBsaA3n, nonaraem,
41O gonosniHuTenbHo 50 TbIC. YronoBHbIX Aer
B ro4 He yBenuyaT Harpy3ky Ha Ccyaenckum
Kopnyc.

Kpome aTOro, B HacTtosiwee Bpems, npu
npekpaLleHn yronoBHOro Aera criefoBaTenem,
Hanpumep, B CBA3M C NPUMUPEHNEM CTOPOH,
UrHOPUPYETCA Takoe BaXXHeEWLLIee CMbICIIOBOE
HanonHeHwe ctagum cygebHoro pacCMOTpPEHMS
YrOfloBHOrO  Aena, Kak npeaynpexaeHue
coBepLleHus HOBbIX npaBoOHapyLLUEHUN
" nNpecTyneHnn. Yenosek, ogHaxabl
npeactaBWMn  nepes  CyaoM U MMerWwmin
pearnibHyl0 BO3MOXHOCTb ObiTb OCYXOEHHbIM,
4Yero He NPOU30LLNO NNLLL NO YCMOTPEHUIO Cyaa,
c OonbloN BepoOATHOCTbID He 6yaer cHoBa
HapylwaTb 3aKkoH. OTO npaBuno He paboTaer,
KorZa cya unvopraH yrofioBHOro npecrneaoBaHus
06s13aHbl NpeKkpaTUTb 4eno npu onpeaeneHHbIX
obctositenbcTBax. OTcioga Hepeaku criyvawm,
Korga nuuo MOXET MHOroKpaTHO NpUBIEKaTbCS,
HanNpPUMep, Ha Kpaxxe 1 Kaxxabln pas, NPUMMpPSISCb
C NOTEepPneBLUMM, YXOOAUTb OT HaKa3aHUS.

C QJpyron CTOPOHbI, nvua, B OTHOLUEHWUU
KOTOPbIX YrorioBHble ferna npekpalleHbl no
HepeabuUNUTUPYIOLMM  OCHOBAHUAM,  TaKke
HecyT npaBoBble NocneacTsnsa (orpaHUYeHUs )
no psiay HOPMAaTMBHbIX NPaBOBbLIX AKTOB, TaKUX
kak TpygoBow kogekc (n. 3 4. 2 ct. 26 TK PK),
3akoHamm «O  rocygapcTBeHHoOW  cnyxbe
Pecnybnukn Kasaxcrtan» (n.n. 9 n. 3 ct. 16),
«O npaBooxpaHuTernbHon cnyxbe» (n.n. 6-1 n.
2 cT. 6), «O cneumanbHbIX rOCygapCTBEHHbIX
opraHax Pecnybnukn Kasaxctan» (n.n. 6-1 n. 2
cT. 7), «O cynebHOo-aKCnepTHON AeATENbHOCTMY

(n. 6 cT. 19) n «O6 agBOKaTCKOM OEATENBbHOCTH
N topuanN4eckon nomMmoLmy (CT. 32).

Ha Haw B3rnsag, ecnu cya, npokypop nmbo
OpraH YronoBHOro MpecrnefoBaHNa NPULLIAK
K BbIBOAQY O TOM, YTO JMUO MOANEXMUT
0CBOBOXOEHUIO OT YrOrIOBHOM OTBETCTBEHHOCTU
N HakasaHus, TO 3TO NUUO He npeacraBnsaer
obLEecCTBEHHOM OMacHOCTU, COOTBETCTBEHHO
orpaHuMumBaTtb €ero npaea u cBoboabl nocne
NPUHATUS Takoro peLueHns aBnsieTcs
npotuBopeyvmBbiM.  [loaTomy npaBa  nuy,
0CBOBOXOEHHbIXOTYrosIOBHON OTBETCTBEHHOCTU
N HakasaHusi He [OOMMKHbl OrpaHU4MBaTbCA,
32 WUCKOYEHMEM CrlyvyaeB YCTaHOBIEHHbIX
NpUroBopoM cyaa.

3aknoyeHue. Takum obpasom, no
HawemMy MHEHWI0, B HacTodwee Bpems
NHCTUTYT ocBobOXaeHUs nvua oT
YrofloBHOM OTBETCTBEHHOCTU HEe B [OSIHOW
Mepe COOTBETCTBYET  OCHOBOMOMarakLnm
npUHUMNAM  3aKOHHOCTW,  OCYLUECTBIEHMS
npaBoCyaus TONbKO CyaoM, cyaebHon 3awmThbl
npas 1 cBoOOA YenoBeka u rpaxgaHuHa. bonee
TOro, €ro NpMMEeHeHWe 3a4acTyr BCTynaeT B
npoTuBOpeYne C MPUHLMMNOM HEOTBPaTUMOCTM
HakasaHus.

B oaton cBA3n,
COBEPLUEHCTBOBAHNSA

B Xode [AanbHenwero

YroriloBHOro npotecca
AOIKHa ObITb BCECTOPOHHE n3yyeHa
BO3MOXXHOCTb NCKIOYEHUS NHCTUTYTa
npekpalleH1s yrornosBHoro fgena (yronoBHOro
npecnegoBaHus) Mo  HepeabunUTUPyOLWKMM
OCHOBaHMSAM Ha gocyaebHon ctagum npouecca.
Takne  peweHuMss  OOMKHbl  MPUHUMATbLCH
NCKNYNTENBLHO cyaoM. Mpun aTom cya, ncxogsa u3
obcTosATENBCTB Aena U IMYHOCTU NOACYANMOTO,
BCerga AOoMmKeH MMeTb BO3MOXHOCTb He TOMbKO
npekpaTuTb 4eno, HO U OCyANUTb, JaXe BOMpPeKn
MHEHW0 NOTepneBLUEero.
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