YAOK 343.24
MPHTW 10.77.35

0.B. ®ununey
Akademusi npasooxpaHumersibHbIX opaaHoe8 rpu eHeparnbHOU rpokypamype Pecnybrnuku Kazaxcmar,
e. Kocwebl, Pecniybniuka KasaxcmaH

NMPUHYOUTENBbHbIU NNATEX KAK MUHCTPYMEHT 3ALLUUTbI NPAB NMOTEPMEBLUEIO
OT YronnoBHOIO NPABOHAPYLUEHUA B PECNYBJIUKE KA3AXCTAH

AHHoTauma. Ctatbs ocBellaeT BOMNPOChl NPUHYOUTENbHOMO NnaTexa Kak MHOW Mepbl YroroBHO-MPaBOBOro
BO3[eVCTBUS, HanpaBneHHOW Ha BOCCTaHOBMNEHME NpaB NOTEPNEBLUMX OT YrofoBHbIX NpaBoOHapyLLeHA. ABTOPOM
Ha OCHOBE aHanv3a HOpPM YrorloBHOIO, YrofIOBHO-MPOLECCyanbHOro 3akOHOAAaTENbCTBA, B TOM YUCTIE Pa3bsCHEHMS
BepxosHoro Cyaa Pecnybnvkn KasaxctaH B pamMmkax HOpMaTUBHbIX MOCTAHOBNEHUI, 3akoHodaTensctea o doHae
KOMMeHcauum noTeprnesBLUnM, BbiSiBiEHbl NPoOBneMHble acnekTbl 3aKOHOAATErNbHOro perynMpoBaHUs B 4acTu
KaTeropuin noTepneBLInX, NPETEeHOYILWNX Ha nornyyeHve Bbinnat n3 doHga KomneHcauum notepneswnM, a
Takke HeCcoBepLUEHCTBA HOPM YrOMOBHOIO 3akOHoAAaTenbCTBa O MPUHYAUTENbHOM Nnatexe B 4acTu Tex nuu,
BMHA KOTOPbIX AOKasaHa, HO OTCYTCTBYET OOBUHUTENbHbLIA NPUIOBOP B CBA3M C MPUMEHEHNEM MOOLLPUTENBHBIX
HopM. C y4eTOM MpOrpeccuBHOrO OMbiTa 3apybexHOro 3akoHoAaTernbCTBa, COMNOCTaBNEHMUS HOPM YroroBHOIO,
YrONOBHO-NPOLECCyanbHOro 3akoHogatenoctBa U 3akoHa Pecnybnukn KasaxctaH «O doHpe komneHcauuu
noTepneBLUNMY NPEAnoXeHbl NyTU AanbHeNLWero COBEPLLUEHCTBOBAaHUSA HOPM O MPUHYAMTENBbHOM MaTexe.

KntoueBble cnoBa: KOMMNeHcaLuus; HakasaHue; NoTeprneBLUNA; NOCTaHOBIEHME; NMPUTOBOP; NPUHYAUTENbHBLIN
nnartex; yronoBHas OTBETCTBEHHOCTb; YroNOBHOE NpaBoHapyLLEHNE.

0.B. dununey
KasakcmaH Pecnybnukacbl bac npokypamypachiHbiH XaHblHOarbl KyKbiK Kopray opeaHdapbl akalemMusichbl,
Kocwebl K., KasakcmaH Pecrnybnukachi

MIXXBYPII TOJIEM KASAKCTAH PECNYBJIMKACBIHOA XXOBIPNIEHYLWIHIH
K¥KbIKTAPbIH KbIJIMbICTbIK K¥KbIK B¥3YLUbIJIbIKTAH KOPFAY K¥PAJIlbl PETIHAE

AHHoTauua. Makana KbIMbICTbIK KyKblK Oy3yLbiNbIKTapAaH 3apgan LUeKKeHAEPaiH, KYKbIKTapbiH KannbiHa
KenTipyre OarfbiTTanfaH KblMbICTbIK-KYKBIKTBIK bIKnan eTydiH e3re e Llwapacbl peTiHge Maxbypren Teney
MacenernepiH xxapus etefi. ABTOP KbINIMbICTbIK, KbINIMbICTbIK iC XYPridy 3aHHamacbIHbIH HOpManapbIH Tanzay, OHbIH,
iwiHoe HopmaTtuBTik Kaynbinap, »KebipneHywwinepre eTemakbl Kopbl Typanbl 3aHHama LweHbepiHge KasakctaH
Pecnybnukachkl >Koraprbl CoTbIHbIH TYCiHAIpMeCi HeriziHae XKoebiprneHyLuinepre eTemakbl KOpblHAH TeNieMaep anyra
YMITKep, >abipneHyLlinep caHaTTapblHa KaTbICTbl 3aHHaManblK peTTeyaiH npobnemMarblk acnekTinepi, CoHgan-ak
KiHoCi OanengeHreH, Gipak keTepmeney HopmanapbiH KongaHyFa GarnaHbICTbl anbinTay yKiMi XXOK agamaapra
KaTbICTbl MaXOypni Teney Typarnbl KbINMMbICTbIK 3aHHaMa HopMarapbiHbIH XXeTinMereHairiH aHbiktagpl. Wetengik
3aHHaMaHbIH, NPOrpeccuBTi TAXiPUOECIH, KbITMbICTbIK, KbIIMBICTBIK iC >Kypridy 3aHHamMacblHblH, HOpMarapbiH
XoHe «>KabipneHywwinepre eTemakpl kopbl Typanbl» KasakctaH PecnybnukachiHbiH 3aHbIH canbICTbipyabl eckepe
OTbIpbIN, MaX0Oypren Teney Typanbl HopManapgbl Of4aH api XeTingipy xongapbl YCbIHbINAbI.

TywniHai cespep: eTeMakbl; xa3a; xabipneHyLui; kaynbl; YKiM; MaXOypni Tenem; KblMMbICTbIK XayankepLuinik;
KbIITMBICTBIK KYKbIK Oy3YLUbIbIK.
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FORCED PAYMENT AS A TOOL PROTECTION OF THE RIGHTS OF THE VICTIM
OF A CRIMINAL OFFENSE IN THE REPUBLIC OF KAZAKHSTAN

Abstract. The article highlights the issues of forced payment as another measure of criminal legal impact aimed
at restoring the rights of victims of criminal offenses. The author, based on the analysis of the norms of criminal,
criminal procedure legislation, including the explanations of the Supreme Court of the Republic of Kazakhstan
within the framework of regulatory decisions, legislation on the Compensation Fund for Victims, identified
problematic aspects of legislative regulation in terms of categories of victims claiming to receive payments from
the Compensation Fund for victims, as well as imperfections of the norms of criminal legislation on compulsory
payment in parts of those persons whose guilt has been proven, but there is no conviction in connection with the
application of incentive norms. Taking into account the progressive experience of foreign legislation, comparison
of the norms of criminal, criminal procedure legislation and the Law of the Republic of Kazakhstan «On the
Compensation Fund for Victims», the ways of further improvement of the norms on compulsory payment are

proposed.

Keywords: compensation; punishment; victim; resolution; verdict; forced payment; criminal liability; criminal

offense.

DOI: 10.52425/25187252_2023_27_73

BeedeHue. YronoBHoe 3akOHOAATENbCTBO
Pecnybnukn KazaxctaH NpoHM3aHO MPUHLMNOM
rymMaHm3ama, O 4YeM CBUAETENbCTBYET TO, YTO
Hapsidy C HakasaHueM cTtaTbsi 2 YronoBHOMo
kogekca Pecnybnuku KasaxctaH (ganee — YKPK)
npegycMaTpuBaeT BO3MOXHOCTb MNPUMEHEHUS
WHBLIX Mep YrofloBHO-NPABOBOIO0 BO3LAENCTBUA.
N3 vactn 2 ctatbm 2 YK PK BbiTekaet, 4yTo
OIS OCYLLEeCTBMEHNs] CBOUX 3a4ad YrorioBHbIN
3aKOH, «ornpedensieT, Kakume onacHole Ans
NMYHOCTK, obLLecTBa UM rocygapctea AesHus
SABNSAKTCA YronoOBHbIMW MPaBOHAPYLLUEHUSMN,
TO eCTb NPECTYNNeHUAMU WU  YrofioBHbIMU
NPOCTyMNKamu, YCTaHaBnMBaeT HakasaHusa U
WHble Mepbl YrofloBHO-MPaBOBOro BO34ENCTBUS
3a UX coBepLleHne»’.

NHCcTuTyTy HakasaHus
Koaekc Haluen pecnybnukn yaenun
AOCTaTovMHO 0Oornblioe BHUMaHWE: UMeeTCs
3akoHogatenoHas gedpuHnuma (4. 1 ct. 39 YK
PK), onpeneneHsl ero uenu (4. 2 c1. 39 YK PK),
npoBefeHa 3akoHoAdaTernbHas Kraccudukaums
BrnaoB (cT. 40 YK PK).

B oTnuumne ot 3TOro, MHbie Mepbl YroroBHO-
NpaBOBOro BO3AENCTBUS HE UMEIOT KOHKPETHOM
3aKoHogaTenbHOW pernamMmeHTauum (oTcyTcTByeT

YronoBHbIN

3aKOHOOATENbHO-3aKPENSIEHHOE MOHATME, He
yKasaHbl Lenn 3TOro MHCTUTYTa, OTCYTCTBYET
Knaccudgukaumsi aTux mMep), Y4To, HECOMHEHHO,
nopoXxgaeT [AOUCKYCCUWM W  Hanuume pasHbiX
Nnoaxo4oB K 3TOMY MHCTUTYTY.

EovHcTBEHHass Mepa, KoTopasi  MpsiMO
onpeneneHa kak nHasi Mepa BO34encTBnUSA — 3TO
KOH(uckaums nmyuiectea (4. 4 ct. 48 YK PK).

3adayu u yenu. OcHoBHOW Lenb Nybnunkauum
— KOMMIIEKCHOE uCccneaoBaHMe MOMOXEHUN
YrOfIOBHOIO, YronoBHO-NpoLEeccyanbHOro
3aKOHOB pecnybnukn u 3akoHogaTenbcTBa o
doHOe KOMMeHcauuu noTeprneBwMM B 4acTu
NPUHYAUTENbHOrO nnatexa C BbipaboTKoOM
npeanoXeHnn un noCTaHOBKOMW BbIBOAOB O
COBEpPLUEHCTBOBAHUM  3aKkoHogaTeNnbCTBa B
3TOM HanpasneHun. OCHOBHOW 3agayen cTaTby
SBNSAETCA BblAeneHne OTAeNbHbIX KNHYeBbIX

npobnem  3aKkoHOAATENbHOro  3aKpenneHus
HOPM O MNpUHYOUTENbLHOM  nnatexe B
Pecnybnvke  KasaxctaH, npenaTtcTBYHOLLNX

Mofy4YeHMI0 MNOTEPNEeBLUMMM KOMMEHcauuni w13
doHaa.

Memodbi uccnedosaHus. Npu nogrotoBke
cTtatbM ObINMM MCMNOMb30BaHbl CPaBHUTENBHO-
NpaBoOBOW METOA, METOAbI TOrMYECcKOro aHanmaa

" YronosHbl kogekc Pecnybnuku KasaxcrtaH: kopekc Pecnybnuku KaszaxctaH ot 3 nionst 2014 r. Ne226-V 3PK [OnekTpoHHbIN pecypc] — Pexxum goctyna: https:/

adilet.zan.kz/rus/docs/K1400000226 (naTta obpatuerus: 25.10.2022).
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N MeToAbl TONKOBAHWS NPaBOBbIX HOPM.

Pesynbmamb/obcyxdeHUe.
3akoHogaTtenbcTBO Pecnybnukn KasaxctaH no
BOMpocamM MnpaBOBOW MpPUPOAbl U B3bICKaHUM
NPUHYAMUTENBLHOMO  Nnatexa Kak  opMbl
YronoBHO-NPAaBOBOro pearMpoBaHuUs COOEpPXUT
NPOTUBOPEYMS N HECOBEPLLEHCTBA, TpebyoLme
CBOEr0 paspeLLeHus.

3akoHom Pecnybnukn KasaxctaH ot 10
aHBapa 2018 roga «O BHECEHUN U3MEHEHUI U
[AOMOSTHEHNA B HEKOTOpble 3aKoHoAaTernbHble
akTbl Pecnybnukn KasaxctaH no Bonpocam
®oHga KomneHcauun noTepnesLInM»2:

1) 3aronoBokK Pasgena 7 O6wwen
yacth YK PK  pgononHeH v n3noXxeH Kak
«MpuHyguTenbHble Mepbl MeOULUHCKOro
xapakTtepa. VHble Mepbl yronoBHO-MPaBOBOro
BO3OENCTBUSAY;

2) YrofnoBHbIN 3aKOH OOMNOSIHEH HOPMaMn O
NpUHyguTensLHOM nnartexe (n. 26-1 cT. 3, CT. CT.
98-1, 98-2 YK PK).

MpuHyOMTENbHLIM  NNATeX NPUMEHSETCS
TONbKO MO  YrOMOBHbIM  MPOCTYMNKam  U”
NPecTynNeHnsM, KOTopble COBEPLLEHHbI nocre
30 ntoHa 2018 roga.

MpuHyguTenbHbIn nnarex - aTo
HOBbI WHCTPYMEHT  YroNoBHO-NPaBOBOro
perynupoBaHus, KOTOpbIV npuMeHseT
rocygapcrtso K nugy, COBepLUMBLLEMY
npecTynHoe aesiHve n Nnpu3HaHHOMY
BMHOBHbIM, B UenAX  BOCCTaHOBMEHUS
counanbHon crnpaBensiMBOCTM. Hayka
YrofioBHOr0O npaBa Mo BOCCTaHOBMEHUEM
coumanbHOW CnpaBeanMBOCTU NoapasymeBaeT
«yOOBMEeTBOPEHNE HPABCTBEHHOrO TpeboBaHuWs
BCex uneHoB obuiecta» [1, 44 cTp.].

B  6onbwuHcTBE  3apybexHblx  CTpaH
YronoBHOE 3aKOHOAATENbCTBO HA MPOTSXEHUU
ANUTENbHOrO  BpeMeHu  npegycMmaTpuBaeT
HanoXeHne [JOeHeXHbIX B3bICKaHWMA Hapsagy
C HakasaHuem. Tak, BO MHOMMX LITaTax
CLIA, «EHEeXHble caHKUmu, Takxke
HasblBaemble PUANYECKUMU  (PUHAHCOBbLIMM
obsazatensctBamn (LFO), BkntoyatoT wrpadsbl,
cbopbl, pecTuTyuuio, gonnatbl, MPOLEHTHI,
OUEeHKM U apyrne cydebHble  M3OepXKu,
Hanaraemble Ha nOgen, OCYXOAEHHbIX 3a
NPecTynneHns, HayuHas OoT  HapyLUeHUK

npaBuIl JOPOXHOro ABWMXEHUS U 3akaH4ynBas
TSOKKUMW  NPECTYNNEeHnAMU.  OTU  CaHKUun
npesycMOTPeHbl B 3aKOHaX LUTATOB, KOTOpble
onpeaensitoT CyMMbl U AnanasoHbl B3MMaeMbiX
nnaTexemn, a Takke PoHabl, B KOTOPbIE OOTKHbI
OblTb OENOHUPOBaHbl COOpaHHble OEHEXHbIe
cpeactBa» [2, 173 cTp.].

C 2014 no 2016 rogbl peoepanbHble
cyobn 006s3anu OGBUHHAEMbIX MO YroNoBHbLIM
AenamM BbiNNaTtuTb CBOMM >XepTBam NPUMEPHO
33,9 wmunnuapga gonnapoB B KayecTBe
KoMneHcaunun, Ho Bbino cobpaHo TONbKO OKOMO
2,95 munnnappga gonnapos [3].

O6 onpegeneHnn mecta NPUHYAUTEMNBHOMO
nnatexa B CUCTEME  YrOnOBHO-MPAaBOBbIX
WHCTUTYTOB  OTCYTCTBYeT  AUCKYCCUS n
BblpaboTaHa eguHas no3vuus, 4TO 3TO UHas
Mepa YronoBHO-NPaBOBOr0 BO3AEWNCTBUS, B
yactHocTn H.A. Abaynnaesa, oTmevaeT: «B
YyronoBHOM  3akoHopaTenbcTBe KasaxcTtaHa
obo3HauyaeTCcqa  MpUHYOUTENbHbIN  MnaTex.
ABnAdacb WHOW MepoW  YrosioBHO-MPaBOBOroO
BO30EeNCTBUSA, 3Ta Mepa HarnpasfeHa Ha 3awuTy
npaB W 3aKOHHbIX WHTEPecoB MNOoTepneBLInX
N B3bICKaHWEe [OEHEXHOW CYMMbl C BMHOBHOIO
nvua B hoHA KOMMeHcauun notepnesmnm» [4,
123 cTp.].

A.A. Knumoea, ykasbiBaeT: « Ocobbin uHTEpec
npeacrtaBsnseTr  Mepa  YronoBHO-NPaBOBOro
BO3OEeNCTBUSA, NPedyCMOTPEHHasi YrorioBHbIM
3akoHogatenscTBoM Pecnybnvku KasaxcTtaH, B
BMAe npuHyauTternbHoro nnarexa» [5, 103 ctp.].

C y4yeTOM MOMOXEHWN YrofIOBHOrO 3aKoHa
Hawewn pecnybnuku, To ectb nonpasok 2018
roga, O KOTOPbIX HaMu OTMEYEeHO paHee
(nepenmeHoBaHne pasgena 7 YK PK wu
OOHOBPEMEHHOE [OMOMHEHMe ero HopmMamu o
NPUHYOUTENbHOM NraTexe), TeopeTudveckux
MO3MLMNA, W3MOXEHHbIX Bbllle, Monaraem
BO3MOXHbIM YTBEPXAaTb, YTO NPUHYANTENbHbIN
nnatex cnpasegnnBo MpuUsHaTb MHOW MepOoW
YrorioBHO-NPaBOBOr0 BO3AENCTBUSA, KOTopasi B
COOTBETCTBUM C TPeOOBaHMAMM YacTn 2 cTaTby
2 YK PK, npumeHsieTcs Hapaay C Haka3aHueM.

B cootBetcTBUM € YK PK, «npuvHyanTenbHbIN
nnatex — 310 006A3aHHOCTb nuua, COBEPLUUB-
lero  yrornoBHOe  npaBoOHapylleHue, o
ynnate UKCUPOBAHHOMW [LEHEXHON CyMMbl,

2 O BHECEHWUW M3MEHEHWI N JOMOSHEHUI B HEKOTOpbIEe 3akoHofaTenbHble akTbl Pecnybnukv KasaxctaHn no Bonpocam ®oHaa KoMMeHcauuy noTepnesLUnM:
3akoH Pecny6nuku Kasaxctan ot 10 sHB. 2018 r. Ne132-VI 3PK [OnekTpoHHbIi pecypc] — Pexxum poctyna: https://adilet.zan.kz/rus/docs/Z1800000132 (pata

obpaluenns: 15.11.2022).
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B3bICKMBAEMOW MO 0O6BUHUTENBHOMY NPUTOBOPY
cyfa B COOTBETCTBMM C 3aKOHOOATESIbCTBOM
Pecnybnukn KasaxctaH o doHae koMmneHcaumm
notepneswnm» (n. 26-1 ct. 3 YK PK)3.

C nuua, nNPU3HAHHOTO BWHOBHLIM B
COBEpLUEHMN  YrOfOBHOIO  MPOCTynka  Unu
npecTynneHnss B  UensxX 3aluTbl  npaB
M 3aKOHHbIX MHTEPEecoB  MOTepneBLUEro,
B3bICK/BaeTCA NPUHYANTENBHbIN nnarex
B nopsake 3akoHopatenbctBa o  doHoe

koMmneHcauun notepneswum (cT. 98-1 YK PK),
NCYNCNAETCH NCXOAS N3 MECAYHOIO PacyeTHOro
nokasarens (ganee — MPI1) n coctaenser:

1) yronoBHbIn npoctynok — 5 MPTT,

2) npecTtynneHus Hebonbwon Taxectn — 10
MPTT,

3) npectynneHuns cpegHen Taxectn — 15
MPTT,;

4) Tsbkkne npectynneHus — 20 MPTT,;

5) ocobo Tskkue npectynnenuns — 30 MPT1
(cT. 98-2 YK PK)*.

CornacHo nyHkty 1) vactmu 1 cTatbu
10 3akoHa PK ot 10 gHBapa 2018 roga
«O ®oHoe KoMMeHcauMym MNOTEepneBLUNMY,
OOHMM M3  UCTOMHUKOB  (pOpMUPOBaHUSA
doHOa aBngeTcs MNPUHYAUTENbHbLIM NnaTex®.
OcHoBaHvem  BbINAaTbl  NPUHYOUTESNBHOMO
nnarexa <BnseTcsd 06BUHUTENbHbLIN MPUrOBOP
B OTHOLIEHUWM BMHOBHOrO nuvua, ecnu
YrorioBHOE  rpaBoOHapyLleHne  COBepLUeHO
B  coyyacTun, MpUHYOUTENbHbIN  NnaTex
B3bICKMBAETCA OTAENbHO C Kaxgoro nvua
(4. 2 cT. 10 3akoHa PK «O ®doHae komneHcaumm

noTepneBLUNMY).
B npaBonpumMeHUTENbHOW MpaKkTUKe He
WCKIMKYEHbl  criydau, Korga B [OeUCTBUSX

nmuya UMeeT MeCTO COBOKYMHOCTb YrOflIOBHbIX
npaBOHapYLIEHNA, B 3TOW CUTyaLMU «C HEro
B3bICKMBAETCA  MNPUHYOUTEMbHbLIA  NNaTex,
COOTBETCTBYHOLLUN Kateropuu Hanbonee
TSDKKOrO YrorioBHOro NpaBoOHapyLUEeHUs».
BepxoBubin Cyn PK B HOpmatvBHOM
noctaHoeneHun 20 anpens 2018 roga Ne4 «O

cyaebHoM npuroeope» [LeTanuavnpyeT  «npu
Ha3HaAYeHMM HaKa3aHMs MO  COBOKYMHOCTMU
YrOfoOBHbIX MpaBOHApyLLIEHMA NO npaBuiam
yactm wecton ctatem 58 YK PK cygom
OOIMKHO ObITb MNPUHATO pPELLEHME O B3bICKaHUK
€OWHOrO MPUHYAUTENBbHOrO mnnaTtexa no ABYyM
npurosopam. Ecnn no nepsomy npuroeopy
nmuo ObINo oCyXXAeHO No Haumbonee TSKKOMY
YrorflOBHOMY MNpPaBOHAPYLUEHUIO C B3blCKAHUEM
COOTBETCTBYIOLLEro NPUHYAMTENBHOIO NnaTexa,
TO MOCNEAHMM NPUrOBOPOM MPUHYAUTENbHbIN
nnaTexx MOBTOPHO He B3biCkMBaeTcs. Ecnu
Xe nuuo ocyxaaetca no Havbonee TSXKKOMY
YrOflOBHOMY  MpPaBOHapPYLUEHUO  MOCREAHUM
npPUroBOpoM, TO  B3bICKMBAEeTCs  CymMma
NPUHYANTENBHOrO NnaTexa, COOTBETCTBYHOLLENO
3TOM KaTeropum yrorioBHOrO NpaBOHapYLUEHUS,
C 3a4eTOM nriaTexa, B3bICKAHHOIO MO MepBOMY
NPUroBopy»®.

Cyan, BblHOCA OGBUHUTEMBHBLIM MNPUTOBOP,
B obgasarensHoM nopsigke, 6e3 MCKNYeHus,
OOMMKEH B3biCKaTb NPUHYAUTENbHbLIA NnaTex,
MOCKOMbKY YrOMOBHbIA 3aKOH HEe COAEPXUT
Kakmx-nmbo OcHoBaHMA [Ons OCBOOOXAEHUs
OT HasHa4yeHusa 3TOM Mepbl Bo3gencTBusa. He
BNUSET Ha  pelleHne O  Ha3Ha4yeHuu
NPUHYAUTENBHOMO Nnarexa:

1) Hannune noTepneBLUEro MO YrorloBHOMY
Aeny;

2) npegobsaBneHue
rpakaaHCKoro 1cka;

3) BO3MeLLeHMe BUHOBHbIM yulepba n gpyrmne
obcTosTenbcTBa.

MpUHYOMTENbHBLIM  NAaTeX UCYMCNSETCS,
Kak W oOTAenbHble YrorloBHble Haka3aHus
(wTpadp, ncnpaesuTenbHble paboTbl) UCXo4s M3
MECHAYHOro pac4yeTHOro nokasartens Ha MOMEHT
COBEpPLUEHUS YrONTOBHOIO NpPaBOHaPYLLUEHNS.

B Ttom cnyyae, «Kkorga cyg nepBown
WMHCTaHLUMN, BbIHOCS OOBMHUTENbBHbIA NPUrOBOP
He B3bICKan C OCYXAEHHOro NPUHyAUTENbHbIV
nnaTtex, cyg anennsaumoHHOW WMHCTaHUMM Mo
Xanobe noTtepneswero nubo xogaTamcTey

nin OTCyTCTBUE

3 YronosHblii kogekc Pecny6nukn KasaxcraH: kogekc Pecny6nukm KaszaxctaH ot 3 utonst 2014 r. Ne226-V 3PK [OnekTpoHHbIii pecypc] — Pexxum goctyna: https://

adilet.zan.kz/rus/docs/K1400000226 (nata obpawieHus: 29.10.2022).
4 Tam xe.

5 O doHpe komneHcaumn notepnesLUnM: 3akoH Pecny6nuku Kaszaxctan ot 10 sHB. 2018 r. Ne131-VI 3PK [OnekTpoHHbI pecypc] — Pexxum pgoctyna: https:/

adilet.zan.kz/rus/docs/Z1800000131 (nata obpatyeHusi: 25.10.2022).

5 O cyne6Hom npuroBope: HopMmaTUBHOe nocTaHoBrneHne BepxoBHoro Cyaa Pecny6nuku Kasaxctan ot 20 anp. 2018 1. Ne4 [OnekTpoHHbIn pecypc] — Pexum
pocrtyna: https://adilet.zan.kz/rus/docs/P180000004S (nata obpatuerus: 30.10.2022).
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(npoTecTy) NpoKypopa Bnpaee caenaTb 3T10’.

B cooTtBeTcTBUM CcO cTaTben 173 YronosHoO-
npoueccyarnbHOro Kogekca Pecny6nukun
KaszaxctaH (manee — YIK PK) o6s3aHHOCTb
BO3MELLEHNA AEHEXHbIX CPeACTB, BbINSia4eHHbIX
Kak KOMNeHcauus, cyq Bo3naraet Ha:

«1) BMHOBHOE NULO;

2) 3aKOHHbIX nNpeacTaBUTENEN HeCcoBep-
LLUEHHOMNETHEro, MPU3HAHHOIO BWHOBHBLIM B
COBEpLUEHUM NPECTYMNNEHMS;

3) ropuandeckoe o, HecyLlee B
COOTBETCTBMM C  3akoHamu  Pecnybnuku
KasaxctaH marepuanbHyt0 OTBETCTBEHHOCTb
3a BpeAa, NPUYUHEHHbIN YrOfOBHbIM
npaBoHapyLLUeHnEM PUINYECKOTO NnLa»s.

CornacHo ctatbn 401 YIK PK, «pelwweHune

O B3bICKAHWM MPUHYOUTENbHBLIX  MNNaTexel
B ®oHO KOMMeHcauuu noTeprneBlUnM, KX
pa3vMepbl W pelleHWe Mo  PerpeccHbIM

TpeboBaHMAM K BMHOBHOMY IvLy O BO3BpaTe
AeHer, BbiMMayeHHbIX B Ka4ecTBe KOMMNeHcauum
notepneswemMy u3  ykasaHHoro  doHgar
AOMKHbI CoaepXaTbCs B PE3OOTMBHOM YacTu
00BMHUTENBHOIO npurosopa®. AHanormyHoe
yKasaHue MMeeTCsH U B NyHKTe 36 HOpMaTUBHOIO
noctaHosneHus BepxosHoro Cyga Pecny6bnuku
KasaxctaH 2018 roga «O cyaebHoM npurosope».

MpuHYOMTENbHBIN NNaTEX ABMNSAETCA OQHUM U3
MCTOYHUKOB MononHeHns ®oHaa koMneHcaumm
noTepneBLNX, HO MpUM 3TOM B COOTBETCTBMM
C OTeYyeCTBEHHbIM 3aKOHOAATENbCTBOM, He
BCE MoOTeprnesBlUMe OT YrorioBHOIO MPOCTYrKa
UNU NpecTynneHns MoryT npeTeHoBaTb Ha
KOMMeHcauuto.

[MoHATHe noTepneBwero gaHo B 4Yactn 1
ctatbu 71 YTK PK «notepnesLuvm B yronosHom
npouecce MpuU3HaeTcsd nuuo, B OTHOLLUEHMM
KOTOpPOro ecTb OCHOBaHve nonarartb,
4yTO €My  HenocpegcTBEHHO  YrofoBHbIM
npaBoHapyLlleHneM MPUYUHEH  MOparibHbIN,
dPU3MYecKUn Unn nmyLlecTBeHHbl Bpea»'’; B
NyHKTe 3  HOPMAaTMBHOIO  MOCTaHOBMEHUS
BepxosHoro Cyna Pecnybnukn KazaxcrtaH ot 24

anpena 1992 roga «O npakTuke NPUMEHEHUS
3aKoHOOaTenbCTBa, pernameHTMpPYoLLLErO
npaBa u 006s3aHHOCTM WU, NOTEPNEBLUNX
OT  YrOMOBHbIX  MPaBOHApPYLUEHUA»  OaAHO
HEeCKONbKO MHOe onpeaerneHne noTepresLUero,
noAd HUM criegyet NoHUMaTb «INLO, KOTOPOMY
MOpasibHbIN, PU3NYECKUN U UMYLLLECTBEHHbIN
Bpea NpuYMHEH  OOLIECTBEHHO  ONAcCHbIM
AEesiHNEM HENoCpPeACTBEHHO, HEe3aBMCUMO OT
TOro, ObINO nM  YCTaAHOBMEHO, MPUBIEYEHO
K OTBETCTBEHHOCTWM §ULO, COBEpLUMBLLEE
310 pesHue. [lo pgenaMm O HEOKOHYEHHOM
NPeCcTynHON OeATEeNbHOCTU (NPUroTOBIIEHME K
YronoOBHOMY MpPaBOHApPYLLEHMUIO, MOKYLLUEHNE Ha
YrornoBHOE NpaBOHapYLLUEHNE) NpU3HaHNe nuua
noTepneBLUNM NPON3BOAUTCA NPU AKTUYECKOM
NPUYNHEHNN MOpPanbHOro, (U3NYECKOro Wunn
UMYyLLIECTBEHHOrO Bpeada» ™.

B cooTtBeTCTBMM C MNyHKTOM 6 [aHHOro

HOpMaTMBHOrO  MocTaHoBneHuss  Bepxosoro
Cyna noTepnesLUNMM npusHarTCA n
Gnuskne poacTBeHHWKKW, cynpyr  (cynpyra),

YCbIHOBUTENW, YCbIHOBMIEHHbIE MO JenaMm o
NPEeCTYMNHbIX nocaratenbCTBax, MNPUYNHUBLLNX
CMepTb YernoBeka. Takke noTepnesLlero,
B Cliydae ero cMeptM MU npu OTCYTCTBUU Y
OGnNu3knMx  POACTBEHHMKOB,  Cynpyra/cynpyru,
YCbIHOBUTENEN UMW  YCbIHOBIEHHbIX, MOryT
npeacTaBnATb: OMeKyHbl, nonevynTenu,
npeacTaBUTENN TeX YYpEXaeHUn, opraHm3aumm
N Ny, Ha NONEYEeHUN NN WKOUBEHUN KOTOPbIX
OH Haxoguncsa. Kpyr 6nmskux poacTBEHHUKOB
3aKkoHogaTesnbHo 3akpensieH B ctaTtbe 7 YK PK.

[Momumo dusnydeckoro nvua, rpUanYeckoe

nngo TaKkxe MOXeT ObITb npn3HaHo
noTtepnesLinMm, B cny4yae NPpUYNHEeHn4
emy npecTynHbIM nocAratenbCTBoOM

NMYLLLECTBEHHOIO Bpeaa.
3akntoyeHue/8biso0bl. Kak HaMn OTMEYEHOo
Bbllle, He BCe MNOTepneBlUME UMEKT NpaBo
Ha nonyvyeHne un3 @oHaa KoOMMNEHcaUmm
noTepneBLUNM KOMMEHCALMOHHbIX BbINnar.
CornacHo ctatbn 6 3akoHa PK «O ®oHge

7 O cyneGHoM npuroBope: HOpMaTUBHOE noctaHoBneHne BepxosHoro Cyda Pecnybnvkv Kazaxcrad ot 20 anp. 2018 r. Ne4 [OnekTpoHHbIi pecypc] — Pexum
poctyna: https://adilet.zan.kz/rus/docs/P180000004S (aata obpaluenns: 30.10.2022).

8 YronoBHo-mnpoLeccyarbHbii kogeke Pecnybnuku KasaxcraH: ot 4 uionsa 2014 r. Ne231-V 3PK [OnekTpoHHbIii pecypc] — Pexxum goctyna: https://adilet.zan.kz/

rus/docs/K1400000231 (gata obpaweHnus: 30.10.2022).
¢ Tam xe.
1 Tam xe.

O npakTuKe NpUMEHEeHUs1 3aKOHOAATENbLCTBA, PernaMmeHTUpytoLLero npasa v 06s13aHHOCTU ML, MOTEPMEBLUMX OT YrONOBHbLIX NPaBOHAPYLUEHWIA: HOpMaTUB-
Hoe noctaHoeneHns BepxosHoro Cyna Pecny6nuku KasaxctaH ot 24 anp. 1992 r. Ne2 [OnekTpoHHbI pecypc] — Pexxum goctyna: https://adilet.zan.kz/rus/docs/

P92000002S__ (nata obpatueHus: 03.11.2022).
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KOMMeHcauum noTepnesLUMM» Ha KOMMeHcaLmo
MMEIoT NpaBo:

1) HecoBepLUEHHOMNETHNE, NPU3HaHHbIE
noTepneBLNMM no npecTynneHnsm,
CBSA3aHHbIM C CEKCyarnbHbIM HacuUnMeMm, a Takxe
notepnesLIne No MPecTynieHnsiM, CBA3aHHbIM
C TOProBrien noabMu U NbiTKamu;

2) nvua, KOTOPbIM  MPUYMUHEH  TSXKKUM
Bped 340pOBbl NUOO 3apakeHHbIM BUPYCOM
nmmyHogeduumnTa yenoseka (BUY/CNna);

3) nuua, HageneHHble npasammu
noTepneBLUero, B Cyyae cMepTunoTepneBsLuero.

Mo Kaxxgon M3 Bbilleyka3aHHbIX KaTeropumn B
3aKOHe [aeTcA KOHKPETHbIM MCHeprbiBaoLUN
nepeyeHb ctaten YK PK. Ecnv aHanusnpoBaTb
nepeyeHb COCTaABOB [MPECTYNMeHnn nepBou
rpynnbl  —  «NPEecTynreHusi, CBA3aHHble C
cekcyanbHbIM  HacunMem» B OTHOLUEHWUU
HeCOBEpPLUEHHONETHNX, MOXHO BblAenUTb psag
cepbe3HbIX HeJOCTaTKOB.

YkasaHHaga hopMynmpoBka, ucnonb3yemas B
3akoHogaTenscTBe o ®oHOe KoMneHcaumm no-
TepneBLUNM, HE COOTBETCTBYET HAVMEHOBAHMIO
3TOW rpynnbl NOCAraTesnbCTB, UCMOMb3yeMON B
YrONIOBHOM 3aKOHe — «MNPeCTYnrieHns npoTuB
NOMNoBON HENPUKOCHOBEHHOCTN HeCOBEpLUEH-
HoneTHux» (n. 42) ct. 3 YK PK). B 3akoHe PK
«O ®oHOe KoMneHcauun noTepnesBLUMX», cre-
AyeT UCnonb3oBaTb TEPMUHOMOMMIO YTONOBHOIO
3aKoHogaTenbCTBa, NOCKONbKY MMeHHO YK PK
AaeT nepeyeHb 3TUX NPecTynneHun.

Momumo 3TOrO, ncxoasa n3
3akoHogaTenbctBa o ®doHAe KomneHcauum
noTeprneBWNM,  criedyeT, 4YTo He  Bce
HeCcoBepLUEHHONETHUE, notepneswne  oOT

NPecTynfieHnn npoTMB MNOSIOBON HEMNpPUKOC-
HOBEHHOCTW MOTyT NPeTeHa0BaTh Ha Norny4vyeHne
KomneHcauun wn3 doHOaa, NOCKOMNbKy cpeau
COCTaBOB NPECTYMNSIEHMUIA OTCYTCTBYIOT: CTaTbsA
122 YK PK ([lonoBoe CHOLEHWE Wnu WHble
OENCTBUSA CeKCyarnbHOro Xapaktepa C fuuoM,
He pocturwmm 16-neTHero Bo3pacTta), cTaTbs
144 YK PK (BoBneuyeHue HecoBepLUEHHONETHNX
B W3roTOBMIEHME NPOAYKUUM  3POTUYECKOTrO
cogepxaHusa) n vyactm 2 n 3 cratem 312 YK
PK (WsrotoBneHne un o060OpoT MmaTepuanos
UM nNpeameToB € NOpHorpaduyeckumm
N300paxxeHnaMM HeCOBEpPLUEHHONETHUX nunbo

nxX npuenedyeHne Ana yyvyactua B 3permMLHbIX

MepPOnNpUATUAX nopHorpagunyeckoro
xapaktepa), kotopble no YK PK npuaHatoTcs
nocdararenbcTBamm npoTuB nosioBom
HEMNPUKOCHOBEHHOCTU  HECOBEPLLEHHONETHUX

(n. 42) ct. 3 YK PK).

Mpeanaraem m3NoOXuTb NyHKT 1) vactn 1
ctatbn 6 3akoHa PK «O doHae komneHcauum
noTepnesLUNX» B creayoLen pegakunn:

«1) HecoBepLUEHHONETHUM, HABMAIOLNMCS
noTepnesLLnMM no rnpecmyrnneHusiM
rnpomus  ros080U  HerpuKoOCHOBEHHOCMU
HecosepweHHoIemHux, nvuam, MpuU3HaHHbIM
noTepneBLUNMM NO NPECTYNNEHUAM, CBA3AHHbLIM
C TOProBren noabMu 1 NbITKAMK:

no Aenam o6 yronoBHbIX NpaBOHAPYLUEHUSX,
npegycMoTpeHHbIX ctatbamu 110 (NyHKTOM
4) yactn Btopoun), 120 (nyHkTom 1) yactn 3-1,
nyHkTamu 1) n 3) 4acTtu 3-2 n 4acTblo YETBEPTON),
121 (nyHktom 1) 4actm 3-1, nyHktamu 1) n 3)
yactm 3-2 u 4actblo uyerBeptoun), 122, 123
(vacTbto BTOpPOM), 124, 128 (4acTaMu NepBOW,
BTOPOW, TPETbEN U MYHKTOM 1) YacTn 4YeTBEPTON),
134, 135 (4acTamu nepBon, BTOPOWN, TPETbEN U
NyHKTOM 1) 4Yactn 4yetBepTon) N 146 (4actamu
nepson u BTopon), 144, 312 (4vacmsimu emopou
u mpemeeli) YronoBHoro kogekca Pecny6bnuku
KazaxctaH;».

Cnepgyrowunm BONPOCOM KacaTternbHoO
NPUMeEHeHUs NPUHYAUTENBHOIO nnarexa
ABNSAETCA TO, YTO OCHOBaHWEM €ero BbIMnaThbl
ABNAETCA 0OBUHUTENbHbLIA MNPUIOBOP Cyaa, Kak
OblTb B crydyae, Korga nuvuo, COBepLUMBLLEE
YrornoBHOE MpaBoOHapyLUeHne, ocBobOXaaeTcs

oT YronOBHOM OTBETCTBEHHOCTU no
HepeabunNUTUpPyLWMM  OCHOBaHusM?  Ecnu
nmuo ocsoboxpgaertcs oT yrornoBHOM

OTBETCTBEHHOCTU — 3TO NULO, BWHA KOTOPOrO
aokasaHa, npnatomByactn4 ctaten 173 YINKPK
yKa3aHo, 4YTO B TaKuMx Criy4asix «nocTaHOBIEHNe
0 npekpalieHmn gocyaebHoro paccrnegoBaHUs
No OCHOBaHWSM, MPeayCMOTPEHHbIM MyHKTaMu
3), 4) n 12) yactn nepson ctatbn 35, yactu
nepeon crtatbn 36 Hactoswero Kopekca,
SIBNSIETCA OCHOBaHWEM ANns B3bICKaHUS OeHer
B Mopsigke rpaxaaHCKoro Cygonpov3BoacTBa B
doHA KoMneHcaumm noTepneswnMm» 12,

3aKoHOM NpeaycMOTpeHbI cryyaun, Kkoraa cyq

2 YronoBHo-npoueccyanbHblii kogeke Pecnybnukm KasaxcTtaH: ot 4 nons 2014 r. Ne231-V 3PK [OnekTpoHHbIN pecypc] — Pexkum goctyna: https://adilet.zan.kz/

rus/docs/K1400000231 (paTa obpatueHus: 30.10.2022).
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BrpaBe TakXe MNOCTAHOBUTb OBBUHUTENbHbIN
npuroBop ¢ 0OCBOBOXAEHWEM OT YroroBHOM
OTBETCTBEHHOCTM (4. 1 CcT. 36, N. 2) 4. 2 cT. 393
YTK PK), B aTOM cny4ae nuuo, coBepLunBLLEe
yronosHoe npasoHapyLueHne AOMKHO
BbINNaTUTbL NPUHYANTENbHBIN NnaTex.

Taknm obpasom, ecnu nmuo
ocBobOXOaeTCH OT YrofIOBHOM OTBETCTBEHHOCTU
6e3 BblHECEHMA CygoM  OOBUHUTEMbHOMO
NpuroBopa, Ha Hero He Bo3naraeTcsa «bpems»
ynnatbl NPUHYAMTENBHOMO Nnarexa.

MHTepecHa B 9TOM OTHOLUEHUM MNO3UUMS
3akoHoaaTenst Kbiprbl3ckom Pecny6nuku,
koTopbli B OBLen yacTu YronoBHOro kogekca
Kblproiackon Pecnybnvkn ot 28 okTa6ps
2021 ropa Ne127 npepycmotpen [nasy 12
(MpuHyanTenbHble Mepbl YrofloBHO-MPaBoOBOro

Bo3gencTend). B pgaHHonm rnaee crtatba 71
npegycmaTpuBaeT aHanor npuHyguTENbHOro
nnatexa — BO3MELLUEHME MaTepuanbHOro
ywepba n KoMneHcauums MOparnbHOro
Bpeaa. [NpaBunbHbIM M yAa4YHbIM pELLUEHUEM
KbIprbI3CKOro  3akoHogartend, no  Hawemy

MHEHWo, ABMSeTCH TO, YTO B 4acTm 1 craTbu
71 YK Kbipreiackon Pecnybnukm 3sakpenneHo:
«BO3MelleHne MartepuanbHoro yulepba u
KOMMeHcaLuns MoparnbHOro Bpeaa npuMeHsoTCs
CyOOM  He3aBUCMMO  OT  OCBObBOXOeHWns
nvMua OT YrorioBHOW OTBETCTBEHHOCTU NnBOo
HakasaHusa» 3.

Monaraem npaBuibHbIM 3aUMCTBOBATb OMbIT
KbIpPrbl3CKOro 3akoHogaTens u NnpegycMoTpeTb B
crtatbe 98-1 YK PK yacTb BTOpYyto, U3NIOXUB ee
cnegywowmm obpasom: «2. [NpuHyOumernbHbIL
nnamex rpumeHsiemcsi He3asucumo
om o0ce0box0eHUs uya om  y205108HOU
omeemcmeeHHOCmU o Hepeabunumupyrowum
ocHoeaHusm  nubo  ocgoboxdeHuUs  om
HakasaHusi, pedycMOMPEeHHbIM HacmosiuuM
Kodekcom. ».

Takke He06Xx04MMO BHECTM NOMPAaBKM B YacTb
2 ctatbu 10 3akoHa PK «O cdoHae komneHcauum
notepneswnm»: «2. lNpn BbIHECEHUM CYOOM
OOBUHUTENbLHOrO  MpPUroBOpa, a  Mmakxe
rnocmaHoereHusi o npekpauweHuu docydebHo20
paccnedosaHusi 8 c853U C 0CB06OXOEeHUEM

om  ye20r08HOU  OomeemcmeeHHocmu o
HepeabunumupyrowumMm  OCHO8aHUAM  TU6O
oceobox0eHUsT Om  HakaszaHus, C nul,

COBEPLUMBLUMX YrOfIOBHOE MNpaBOHapYyLUEHME
B doHA KoMneHcavuum noTepneBLINM
B3bICKMBAETCA MNPUHYAUTENbHbIA NNaTtex Ha
ocHoBaHuM cTtaten 98-1 m 98-2 YronoBHOro
Koaekca Pecnybnukn KasaxctaH.».

YKasaHHble nonpaBku HanpaBreHbl
Ha 3awuTy NHTEpecoB noTepneBLUnX,
BOCCTaHOBJIEHME COLManbHON cnpaBeasiMBoCcTum
N pacluMpeHne WCTOYHMKOB OPMUPOBAHNSA
doHaa KomneHcaummn NoTepPneBLUNM.
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